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DECI SI ON

SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Conpt on Community College District (D strict) to the proposed
decision of a PERB admnistrative |aw judge (ALJ). The case
arose out of an unfair practice charge filed by the Conpton
Community Col |l ege Federation of Enployees (Federation) against
the District alleging viol ations of section 3543.5(a), (b), (c),
(d) and (e) of the Educational Enploynent Relations Act (EERA or
Act). A conplaint was then issued by PERB alleging violation of

EERA section 3543.5(c) and, derivatively (a) and (b).?

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5(a), (b) and (c) states:

It shall be unlawful for a public schoo
enpl oyer to:



The Federation alleges the District violated the Act by::

(1) unilaterally changing its policy regarding the attendance (on
paid tinme) -of Federation Co-President McManus at District board
-of trustees neetings; (2) unilaterally distributing and

i npl ementing a 1986-87 instructional calendar w thout negotiating
the decision or its effects; and (3) refusing to conply in a
timely manner with the Federation's requests for information.
After a hearing on the matter, the ALJ found that: (1) the
District unilaterally changed its previous attendance policy; (2)
the District conplied with its duty under EERA to give the
Federation notice and an opportunity to bargain over the
“instructional calendar at a tinme when neani ngful negotiations
were still possible; (3) the District did not provide the nanmes
and addresses of part-time unit nenbers in a tinely manner; and
(4) the District did not fail to provide data regarding

expenditures for attorney services.

We have reviewed the entire record in this case, including

the District's exceptions to the proposed decision and the

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.



Federation's response thereto and, finding the ALJ's findings of

.. fact and conclusions of lawto be free of prejudicial error, we

~adopt the attached proposed decision as the decision of the Board
itself. The District's exceptions will be addressed in the
foll owm ng di scussion. |

DI SCUSSI ON

The District filed two exceptions to the ALJ's proposed
deci sion. The Federation responded to the District's exceptions,
but did not otherw se except to the proposed deci sion.

First, the District excepted to the ALJ's concl usion that
the District unilaterally changed an established policy of
-attendance at District board of trustees neetings. The District
asserts that neither party may unilaterally establish a policy
~regarding paid release time for attendance at board of trustees
meetings. Furthernore, it asserts that the Federation failed to
. prove that the District "consciously yielded" or "intentionally
relinquished" its right to bargain paid release time for MMnus.

The ALJ correctly noted that an established policy may be
enbodied in the terns of a collective bargaining agreenent (Gant

Joint _Union H gh School District (1982) PERB Decision No. 196),

or, where a contract is silent or anbiguous, it may be determ ned

from past practice or bargaining history (Ro Hondo Comunity

College District (1982) PERB Decision No. 279). The case at hand

involves a unilateral change in established policy where the

col l ective bargai ning agreenent is silent.



District admnistrators responsi ble for supervising MMnus
testified that they did not renenber or, had no know edge of his
frequent attendance at trustee neetings on paid release tine.
However, the evidence shows that prior to May 1986, MManus had
been allowed to attend governing board neetings on paid tinme in
his capacity as Federation co-president. No formal restrictions
on his attendance were inposed other than that his work unit be
i nfornmed of his whereabouts. On May 19, 1986, the District
issued a directive changing the above practice by prohibiting
McManus from attending board neetings on District tine.

In arguing that it did not waive the right to bargain
rel ease tinme for McManus, the District sinply ignores the anple
evidence in the record showing that a practice devel oped whereby
McManus was allowed to attend District board of trustees neetings
on paid tinme. Wether that practice devel oped through District
consent or nerely its acquiescence is immterial. Once
established, the attendance policy becane part of the status quo
whi ch could not be changed unilaterally. Consequently, we find
no nerit in the District's exception to the ALJ's findings and
determi nation of a unilateral change.

The District also excepted to the ALJ's findings and
conclusion that it did not conply with the Federation's request
for names and addresses of part-tine unit nenbers in a tinely
manner . The District asserts that it did comply with the

Federation's request w thout unreasonable delays and there is no



evi dence that the Federation ever communicated dissatisfaction
‘'With the partial information provided by the District.

The record shows that the Federation nade oral and witten
requests for the above information for the purpose of enforcing
an agency fee provision in the existing collective bargaining
agreenent. The oral requests were made by Federation Co-

Presi dent Thorpe in early January, 1986 and at the District board
of trustees neeting on January 28, 1986. A witten request was
made on January 7, 1986. The Federation received a partial [ist
of old and new enpl oyees in md-March or April. However, the
requested information was not conpletely furnished until My 27,
1986.

The ALJ found that the District did not conply with the
Federation's request in a tinely way. The information was not
conpletely furnished until alnost five nonths after the initial
request. Gven the fact that the information was rel evant and
necessary to the Federation's enforcenent of the agency fee
provision, the general'statenent by the District's personnel
director that his departnment's workl oad was heavy does not
explain why the clerical task of gathering all the information
could not be conpleted for alnost five nonths. Although the
record indicates that the District supplied a partial list in
March or April, a conplete list was not supplied until My 27,
1986. As the issue is whether the information was provided in a
timely manner, the District's argunent that the Federation failed

.to conmmuni cate dissatisfaction with the partial list is



irrelevant. Therefore, we find that the ALJ was correct in
-finding that the District did not conply with the Federation's

request in a tinmely manner

ORDER

Upon the foregoing findings of fact, conclusions of |aw and
the entire record in this case, we find that the Conpton
Community College District violated section 3543.5(c) and,
derivatively, (a) and (b) of the Educational Enploynent Rel ations
Act .

It is hereby ORDERED that the District, its governing board
and its representatives shall

A CEASE AND DESI ST FROM

(1) Failing and refusing to give advance notice and an
opportunity to negotiate to the Conpton Community Col |l ege
Federation of Enpl oyees (Federation) over decisions, and effects
of decisions, to change its practices regarding the provision of.
paid release time for attendance at governing board neetings by
Federation officials.

(2) Failing to provide the Federation with accurate
information regarding part-tinme bargaining unit nenbers in a

timely manner.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:
(1) Restore the status quo ante by reinstating the
policy existent inmediately prior to May 1986 regarding

‘attendance of Federation officials at governing board neetings.



That status quo shall be maintained until the District has met
~:its statutory-notice and bargaining obligations with respect to
changes in the attendance/rel ease time policy.

(2) Make Bruce McManus whole for any | osses he may
have suffered resulting fromthe District's change in policy, by
crediting himw th vacation and/or "conp." tine in an amount
commensurate with that which he lost by attending governing board
nmeetings after May 19, 1986. If McManus is no |longer in active
enpl oynent with the District, the enployer shall conpensate
McManus by tendering hima nmonetary sumin an anount equival ent
to the value of the |lost vacation or "conp." tinme, including
interest thereon at 10 percent per annum

(3) Wthinthirty-five (35) days follow ng the date
this Decision is no |onger subject to reconsideration, post at
all locations at the Conpton Conmmunity Col |l ege where notices to
~enpl oyees are customarily placed, copies of the Notice attached,
signed by an authorized agent of the District. Such posting
‘shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered, or covered by
any other material.

(4) Witten notification of the actions taken to
conply with this Order shall be made to the Los Angel es Regi ona
Director of the Public Enployment Relations Board in accordance

with her instructions.

Chai rperson Hesse and Menber Craib joined.-in this Decision.
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

' After a hearing in Unfair Practice Case No. LA-CE-2393,
-, Conpton Community_College Federation of Enployees v. Conpton
Community_College District, in which all parties had the right to
participate, it has been found that the Conpton Community Col | ege
District violated Governnment Code section 3543.5(a), (b) and (c).

As a result of this conduct we have been ordered to post
this Notice, and will abide by the following. W will:

A.  CEASE AND DESI ST FROM

(1) Failing and refusing to give advance notice and an
opportunity to negotiate to the Conpton Conmunity Col |l ege
Federati on of Enployees (Federation) over decisions, and effects
of decisions, to change its practices regarding the provision of
paid release tine for attendance at governing board neetings by
Federation officials.

(2) Failing to provide the Federation with accurate
information regarding part-tinme bargaining unit nmenbers in a
tinmely manner.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

(1) Restore the status quo ante by reinstating the
- policy existent imediately prior to May 1986 regarding
attendance of Federation officials at governing board nmeetings.
‘That status quo shall be maintained until the District has net
its statutory notice and bargaining obligations with respect to
..changes in the attendance/rel ease tinme policy.

(2) WMake Bruce McManus whole for any | osses he may
have suffered resulting fromthe District's change in policy, by
crediting himw th vacation and/or "conp." time in an anmount
comensurate with that which he |lost by attending governing board
neetings after May 19, 1986. |If McManus is no longer in active
enpl oynent with the District, the enployer shall conpensate
McManus by tendering hima nonetary sum in an anount equival ent
to the value of the lost vacation or "conp." tinme, including
interest thereon at 10 percent per annum

Dat ed: Conmpton Community Coll ege District

By

Aut hori zed Agent

THIS I'S AN OFFI Cl AL NOTI CE. I T MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED IN SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQOARD

COMPTON COMVUNI TY COLLEGE FEDERATI ON )
OF EMPLOYEES, ) Unfair Practice
) Case No. LA-CE-2393A
Charging Party, )
)
V. ) PROPROSED DECISION
) (11/16/87)
COMPTON COMMUNITY COLLEGE DISTRICT, )
)
Respondent. ;

Appear ances; Lawence Rosenzwei g, Attorney for Conpton
Community Col | ege Federation of Enployees; Jones & Matson by
Urea C. Jones, Jr., Attorney for Conpton Conmmunity Col | ege
District.
Bef ore Manuel M Mel goza, Adm nistrative Law Judge.
I . PROCEDU S Y

The Conpton Community Col | ege Federation of Enployees
~-(Union or Charging Party) filed the above-entitled Unfair
Practice Charge on May 27, 1986, alleging that the Conpton
Community College District (District, Respondent, or Enployer)
comm tted various violations of the Educational Enploynent
Rel ati ons Act (EERA or Act).1 The Union filed anendnents to
t he Charge on June 30, 1986. A Second Anended Unfair Practice
Charge was filed by the Charging Party on about
Cctober 8, 1986. A Third Anended Unfair Practice Charge was

filed on about Novenber 24, 1986.

lthe EHERA is codified at. Governmatt Code section 3540, et
seq. Unless otherwise indicated, all statutory references are
to the Governmeat Code

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




By |etter dated Novenber 24, 1986, the Public Enpl oynent
Rel ations Board (PERB or Board), through its General Counsel's
officé, i ssued a partial dismssal of the Third Amended
Charge. The specific allegations dismssed were that the
District: (a) refused to allow Union co-president,

Bruce McManus, to attend District governing board nmeetings in
reprisal for his engaging in protected activities and; (b)
interfered with the internal operations of the Union.

On the sane date (Novenber 24, 1986), the PERB issued a
Conmpl aint on the remaining allegations in the Charge. It
alleged that the District violated the EERA by: (a)
eunilaterally changing its policy regarding the attendance (on
paid tine) at D strict board neetings of Union Co-President |
McManus; (b) unilaterally distributing and inplenmenting .a
1986-87 instructional calendér wi t hout negotiating the decision
or its effects; and (c) refusing to conply in a tinely manner
with the Union's requests for information.

‘On about Decenber 8, 1986, the Charging Party appeal ed the
Ceneral Counsel's partial dismssal to the Board itself. No
deci sion on that appeal has been rendered as of this date.

The District filed an Answer to the Novenber 24, 1986
Conpl ai nt, denying any violations of the EERA and asserting
affirmative defenses.

An informal conference, held on January 20, 1987, failed to

result in a settlenent of the underlying disputes. A



pre-hearing conference was held on March 18, 1987, before
Adm ni strative Law Judge Barbara E. Ml er.

- “Thereafter, the Charging Party noved to anend the Conplaint
on March-23, 1987. During the ensuing fornal hearing,
conduct ed before Administrative Law Judge MIller on April -8 and
9, 1987, the Mdtion was granted. The amendnent alleged a
uni l ateral inplenentation of two "inter-sessions.” After the
Conpl ai nt was anended the Respondent answered, admtting the

i nter-sessions allegations.

On June 23, 1987, after the hearing but before conpletion
of the post-hearing briefing schedule, the Charging Party
requested -a bifurcation. of the inter-session issue fromthe
rendi ning i ssues. The District did not oppose the bifurcation
and, accordingly/it was granted on June 29, 1987. A Proposed
Deci sion on that issue was rendered by Administrative Law Judge
MIler on June 30, 1987. That decision was not appeal ed.

By letter dated September 4, 1987, the remaining.case was
transferred, for proposed decision, to Adm nistrative Law Judge

Manuel M Mel goza. This decision follows.

1. EACIS
A.  The Policy._Regarding_Attendance at Governjng Board Meetings

1. Bac ound
The California School Enployees Association, Chapter #45
(CSEA) was recognized by the District as the exclusive

representative of a unit of permanent classified enpl oyees on



Sept enber 20, 1977.2 Bruce McManus, a classified enpl oyee,
:served as president of the CSEA chapter until CSEA was
“decertified, subsequent to a PERB el ection on June 15, 1985, .
and repl aced - as exclusive representative by .the Charging
"Party. “Shortly after the CSEA was decertified, the-classified
enpl oyees voted Bruce McManus as their president.

" The Charging Party had previously been certified (on
Novenber 16, 1978) by PERB as the exclusive representative of a
certificated unit in the same District. It has renmained so to
date. Darwin Thorpe was its president. Therefore, by the end
of the sunmrer "of 1985, MManus and Thor pe were co-presidents of
‘t he~Conpt on Communi ty Col | ege -Federation of Enployees.

2. At t endance at Board Meetings

Si nce about January 1980, MManus had been an instructional
medi a technician for the . District. H's work schedul e was
‘Monday -t hr ough- Thur sday *from 1:00 p.m *-t0°9:30 p.m=-and Fridays,
from8:00 aam ‘to 4:30 p.m MManus! duties were dictated by
the needs of the District's Learning Center. The District's
governi ng board scheduled its regular (bi-nmonthly) neetings on
Tuesday eveni ngs, usually comencing at 6:00 p. m

During McManus' tenure as officer of CSEA, he had attended
t hose board neetings in his official capacity on a fairly

regul ar basis. \Whether he attended depended on his assessnent

Official Notice is taken of PERB s representation
files LA-R 348 and LA-R-827.



that sonething on the board's agenda touched upon classified
enpl oyee concerns. He al'so attended for the purpose of _
}addréssing grievance issues. On a few occasions, he hel ped set
‘up nedi a equi pnent (projectors, etc.) for others who made
audi o-vi sual presentations during the neetings* |In sone cases,
he nmade oral presentationé to the governing board. After he
was el ected co-president of the Conpton Community Coll ege
Federation of Enployees in 1985, he continued to attend as
before. 3

Prior to May 19, 1986, McManus' attendance at the board
neetings was at District expense - he was paid his regular wage
whi'l e -attending,~-aki-n to-release.tinme. \Wen this practice .
began, "his supervisor was Joan Clinton, then an associate dean
in chérge of the Learning Center. MManus would typically
notify her that he needed to attend because of sone item on the
'board's-dgenda;*iShegtord~hinmitwwas-allwright,;so;long as he.
|ét the staff in the Learning Center -know where~he .was. On sone
occasi ons when McManus was not able to reach her, he would
follow a practice of informng the Learning Center staff of his
wher eabouts. Since dinton attended all board neetings, and
never questioned McManus' right to attend even on those
occasi ons when he was unable to reach her prior to the neeting,:

he continued to attend wi thout objection. MManus never

3Based upon a summary of the board's minutes, MManus
attended twelve tines in 1984, 17 tines in 1985, and 12 tines
in 1986.



requested or received blanket perm ssion to attend all board

meetings.-- Neither was he questioned about his right to attend

‘on dUty'tine, or given restrictions on the types of, neetings he,

‘could .attend, until My 1986. |
After Clinton ceased to be McManus' irmmediate supervisor,

Fl oyd"Snith assuned that responsibility in Septenber . 1985.

Smth continued to allow McManus to attend w thout

restriction. According to Smth, he was "continuing previously

establ i shed policy apparently approved by his forner

supervisor." (See Respondent Exhibit 1.)

In early May 1986, Snith inforned McManus that, i mredi ately
“afiérfNbNHnUé“fattendanceiat;a-board-neeting,in late April at
whi ch MéManus addressed the-board, Dean:lda Frisby had begun to
i nqui re about his attendance at board neetings. At a
‘'subsequent neeting, held on May 13, 1986, MMinus subnitted.a
“request>to addressthe governing board.-- Shortly after the
'begfhhing'of.the'neeting, McManus delivered a letter to the
:board nmenbers and stated that the session was illegal because
it had not been properly posted. He asked that the neeting be
cancelled. The board went into closed session and, upon
returning, granted McManus' request.

A few days later, MManus received the follow ng nenorandum
fromFloyd Snmith, dated May 19, 1986:

M . McManus:
| have been infornmed by ny superior that you
may not attend Board neetings on District

time, but that you may use vacation tine for
“this purpose.



Fromthis, | conclude that you may al so
attend on "comp" time, if the extra hours
are worked in advance.

"I f~you-have any questions, . pl ease feel free
to contact nme.

~When McManus asked Smith for an explanation, the latter
stated that he had been ‘i nstructed by his superior; -lda Frisby,
‘towite the meno and that, if he wanted to attend board
meetings in the future, he would have to use either "conp" tine
or vacation tinme® Neither Smith, nor any other District
representative, told McManus of any exceptions to the new
requirements.

McManus attended board neetings on May 20, June 10 and
“June 24, - 1986. - However, he was able to do so only after after.
submtting vacation requests. He attended on vacation tine.

The docunents in the record indicate that Frisby was in the
process of examining McManus' - attendance at- board meetings in

_earlyiway,-at“mhich.point-she,asked_Snith.what_policy_he

- %As noted earlier, disnissal of the allegation that the
District denied McManus the right to attend board neetings on
paid tinme in retaliation for his protected activities is under
appeal and that allegation is not a subject of this decision.

Frisby testified that she also attended board neetings in
the 85-86 school year and was cogni zant of MManus
at t endance. She testified that Smth told her that he would
explain to McManus that he could still attend on paid tine for
t he purposes of "union business,” such as presenting
grievances, or to set up nedia equi pnent. However, that
i nformati on was never conveyed to McManus. Frisby received a
copy of the May 19 neno to McManus, and Smth did not tel
Frisby that he had conveyed any information to McManus ot her
than_$hat was- conveyed in the meno. Smth was not called to
testify.



(McManus) was attending under. On May 16, 1986, Frisby wote
to Smith, -directing that "Bruce McManus nmay not - attend Board
“meetings.on District-time. -If._he-has the approval .of -his
'éupervisor, he- may use vacation tinme for this purpose.” No
mention of any exceptions was made therein. On June 11, 1986,
"Smith-wrote-a reply to.Frisby'.s .inquiry.regarding the _
attendance policy. By then, MManus had al ready been issued
the directive not to attend on District tine.

During the time Frisby and other District supervisors were
exam ning the attendance policy, the Union was not consulted or
advi sed that a change was contenplated. None of the District
ﬁadninistfatOranOtified.the*Union=prior_to sendi ng ‘out the new
‘directive to McManus, nor- did they check to see whether the
i ssue should be negoti ated.

‘B. - The School Cal endar

- The parties' : 1983-85 coll ective bargaining agreenent
‘provided that "work cal endars shall be negotiated and.such
negoti ations shall take place no later than thirty (30)
cal endar days before submission to the Board of Trustees.” In
practice, and with rare exception, the parties negoti ated
agreenents on work calendars prior to any instructional
cal endar/schedul e being distributed to students and the general
comunity.

At the end of May or the beginning of June 1986, Union
co-president Thorpe (certificated unit) happened upon a stack

of instructional schedules in the Enployer's records office.



The schedul es covered, inter alia, the beginning and ending
dates for the fall senmester of 1986 and the spring senester of
?1987. Events such as registration, the first day of _
instruction, holidays and recesses were included. A prefatory

comment stated that:

Cl ass sections offered, ..together with other. .
matters contained herein, are subject to
change w thout notice by the adm nistration
for reasons related to student enroll nment,
| evel of financial support of for any other
reason, at the discretion of the district.
The evidence in the record is somewhat limted as to
whet her the schedule was distributed to the students and the
community. ~It is evident that stacks of the docunents were
nade;availab[etat the records office and that they were”printed;
for the purpose of distribution. Apparently because the
1986- 87 schedul e' s cover bore a picture-of a palmtree, it was
referred to as "the palm-tree schedule.” _
When Thor pe sawthe -stack -of schedul es, .-he :t ook one. . Prior.
to this date, the District had not taken steps to initiate
bar gai ning on a work cal endar. In fact, the parties were at
i npasse in negotiations over a successor contract, and none of
the enunerated inpasse issues included the work cal endar.
However, the District's governing board had not yet acted to
adopt a final cal endar.
On about June 12, 1986, Joan Cinton, who also served as

the District's negotiating team | eader, wote to Thor pe,

requesting to-negotiate the work cal endar and attaching a copy



of a proposed 1986-87 work cal endar. She asked Thorpe to
respond by July 16, 1986. ° An attached proposed work-cal endar
i ncl uded sonme of ~the 'sane ‘data‘as-had the pal mtree_schedule -
‘e.g., -the beginning date of instruction, holidays and
recesses. In addition, however, it contained events unique to
‘the -enpl oyees, - such:as .orientation, "floating holidays" and__
staff devel opnent days.
Rat her than responding to Clinton, Thorpe sent a

July 15, 1986 letter to Superintendent Edison 0. Jackson, in
whi ch he st at ed:

On June 16 we received a June 12 letter from

Dr. Joan Cinton asking the Federation to

-notify her of its plans to conply with

negotiating the-work cal endar for-the

1986- 87 academ c year. At a point prior to

this letter, the district issued its

academ c work cal endar for the period

i ndi cated, thus adding to the growing I|ist

of district violations of our Agreenent and

the ERRA [sic], and making our requested

reply pointless.. Qur union aninous [sic]

-char ge,  LA- CE-2393 has. been anended :

accordi ngly.
Apart fromthis letter, there is no evidence that the Union
communi cated with District representatives about either the
"palmtree schedul e" or about negotiations (or |ack thereof)
over the comng work year. I n explanation of his reasons for
concluding that it would be "pointless" to reply to Cinton's
June 12 letter, Thorpe testified essentially that, by issuing
the palmtree schedules, the District's proposed cal endar was

really an acconplished fact because once the community is given
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one set of dates (such as starting and ending dates), if the
.Uni on :seeks to-change them it gets blanmed for any problens _
‘that arise.--'In other words, the Uni on | eader shi p.- bel i eved that;.
‘the District -would not be able to "Un-do" the "advertising" it
had undertaken w t hout causing problené that woul d be
attributed to the Union.
"Clinton did not receive a copy of Thorpe's letter to

Jabkson. She therefore wote a second tine to Thorpe on
‘August 4, 1986, noting the latter's failure to reply, and
meki ng anot her request to negotiate the cal endar. She
explained that it was critical to have an approved cal endar in
‘place to="firmup" activities relating to the new school term
and that the Union should approve the proposed work cal endar or
recommend changes. Al though Thorpe received Cinton's -August. 4
‘correspondence, - he did not reply.

. On Septenber 2, 1986, six-days prior to-the first day of -
cl asses, the District's governi ng -board adopted.a .1986-87
cal endar. That cal endar was not the "palmtree schedule."
Rat her, what was adopted differed fromboth the palmtree
schedul e and the proposed cal endar submtted for the Union's

review in June 1986°. Faculty nembers attended an

°The ending dates of the fall 1986 and spring 1987
senesters were changed, as were the beginning dates of the
spring 1987 senester. Staff devel opnent dates differed between
t he proposed work cal endar and the adopted cal endar. The
starting and ending dates for academ c year 1986-87 were
different fromthose for the previous year.
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orientation neeting on Septenber 4 and cl asses began on
-Sept enber 8, 1986.

The Chargfng-Party-proffered'evidence that -the-District
5bhanged the calendar it had adopted in Septenber. -
Specffically, a staff devel opnent day (neeting at which faculty
'develop-curriculun1 di scuss.teaching strategies, etc.) was
swi tched from February 25, 1987 to March 11 and 12, 1987.

Cl asses for February 25 were to be cancelled in order to
maxi m ze faculty attendance. However, on or about February 16
and 23, 1987, the faculty were notified that the previously
schedul ed staff devel opment day was to be postponed. C asses
fmhich:had;beenicancelIed-for~February 25 (Wednesday) were
reinstated and classes for March 11 (also a Wednesday) were.
cancel l ed. Thorpe testified that, as a result of the
5canceilation.of classes on March 11, part-time faculty lost pay
for that day. - There was no advance notice to or an
'Opportunity'to“bargain with the Union over.the "switch."

C. The Requests for Information

1. Nanes and_Addresses

In early January 1986, Thorpe verbally requested from

Personnel Director Margie Ml es, the nanes and addresses of
part-time certificated bargaining unit nenbers hired for the
spring 1986 senester. He also nmade a witten request for that
i nformation on January 7, 1986.

In addition to facilitating comruni cati ons between unit

-menbers and the Union and-allowing the latter to better
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represent enployees, the information was requested for the
purpose -of - enforci ng an agency fee provision:in the existing
col | ective -bargai ni ng ‘agreenent between the District-and the.
Charging Party. -Article Ill of that agreenent inposed upon the .
D strict the additional requirenent of providing the Union with
t he-names .and addresses of .unit -member s" on a quarterly basis."

The District's representatives were ill prepared to respond
in a speedy fashion. Wen confronted with the Union's protests
to the lack of a response, the District's personnel staff
indicated that the problens originated frommanagers' failure
to submt the information to the personnel office, especially
forﬁthosenpart-tinefjnstructors;hiredhat.off-canpus sites. .

"Not having received the requested information, the Union .
menbers appeared en nmasse before a District governing board
meeting on January 28, 1986.. Anpong the issues that the Uni on
addressed was the failure to-receive 'the names and addresses of .
new part-tinme unit nenbers in a tinely fashion

In February, District Superintendent Jackson ordered M| es
to secure and furnish the requested information to the Union
and to devise a systemfor the gathering of such information in
a tinely manner. Mles explained to Jackson that the personne
departnent had a heavy workl oad, but that he would conply.

Sonme information that the Union had previously requested
regarding the fall 1985 senester was turned over to Thorpe via

meno dated February 10, 1986. In March or April, 1986, the
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Union received a list of nanmes and addresses, which was
defective-in that it left out the nanes and addresses of
part-time enpl oyees-working at off-canpus sites and sone
wor ki ng at -on-canpus sites, and m xed nanes of“old_and-new;__
enpl oyees in such a way that the-Union was unable-to purge -the
‘l'i'st “to-obtain-only-nanes -of neMApartetinE_enployees,hiredwfgph
the spring semester. A conplete conputer printout, wth nanes
and addresses, of such enpl oyees was not furnished to the Union
until about May 27, 1986.°

| ndi cative of the problens resulting fromthe late
provi si on of names of part-time unit nmembers was Thorpe's
t estimony that “the:Union .could not effectively communicate with
| arge nunmbers of unit nmenbers because it had no know edge of

who they were or where they lived. Under the agency fee

. ®This finding is supported by the testinmony of Union

wi t ness: Darwi n ‘Thorpe and-District witness -Margie Mles. ~Mles.
testified that he was unable to provide the infornmation because-
of the heavy workload in his departnent. Thorpe testified that
he did not ‘receive reliable data until the end of May. Sheila
Moore's testinony that MIles provided the information in
February 1986 was based on a hearsay statenent allegedly made
by Mles. The statenent was unsupported by conpetent evidence
and indeed conflicted with M|les' own account. More testified
t hat she did not have personal know edge that the information
was actually given to the Union. The testinony of More and
Ml es indicated that, if the District had turned over a
conpl ete spring 1986 roster to the Union, a copy would have
been in the District's files. The District did not produce the
docunment, except that which was furnished to the Union at the
end of May 1987. The Respondent failed to rebut credible
evi dence that the data was not provided until l|ate Muy.
Viewing the entire record, More appeared to be confusing the
provi sion of a conplete roster of part-tinme enployees, wth a
partial list of fall 1985 part-tinme enployees furnished to the
Uni on on about February 10, 1986 (Respondent's Exhibit 11).
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provi sion of the parties' collective bargaining agreenent, a
‘new enpl oyee*~could file a dues deduction formand allow the
District to deduct dues. However, if new enployees did not do .
that, it was up to the Union to send them letters informng.
themof -the requirenent that they either join the Union or pay
'a'Seerce~fee:uflt'mas*then-up.to.the Charging Party to_coquqt.
the - fees and to enforce that section of the contract.
According to Thorpe, wthout a conplete list of nanes and
addresses of all unit nmenbers, the Union could not serve its
menbers and |ost nonths' worth of service fees due to the

del ays.

C2. "Attorney_Fees

" Sonmetinme in md to late February 1986, Thorpe nmade a
request to the District for ‘information about the District's
eXpénditures for attorney services. The exact. date. and the
specific request are not- clearly ascertainable fromthe
record. Thorpe initially testified that he made such a request
in-February, and later added that ‘the request was made via a
| ate February nénorandunl The nmenorandumwas not produced.
Thorpe described the witten request as one seeking information
about District "paynents for services by (attorney) Urrea
Jones. "

The Union's request was made for the purpose of
ascertai ning what nonies were available in the District budget
for salary increases. The parties were in nediation over this

and other bargaining issues, and the Union needed to understand
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the District's budget and financial position.

At--sone -unspecified. later date, the District responded to
‘the Union's'request-by'subnitting'the hourly rates, for Jones'
.services to the District, one figure indicating the hourly rate -
paid for negotiation services and one indicating the rate paid
for "ot her ‘| egal -services. - The Di strict did not articulate any .
objection to the provision of this type of data.

The Charging Party was not satisfied with the District's
response because it wanted not only the hourly rate paid to
Jones, but the total expenditures fromJuly 1, 1985 to date, so
as to have a clearer picture of what nonies had actually been
expended (as ‘opposed to.budgeted): and what nonies were yet
-avai l abl e for salaries or ‘'wages to unit nenbers. Therefore,
via a March 21, 1986 letter to Superintendent Jackson, the
‘Uni on request ed: |

- The hourly stipend or other paynment for
services by Attorney Urea Jones, and the
-accunul ated anounts he has been paid _for -
services fromJuly 1, 1985, to date.’

In response to the March 21 Ietter,‘the District, on
March 25, 1986, forwarded the followi ng nenorandumto Thor pe:

In response to your request regarding the
hourly stipend or other paynents for
services by Attorney Urea Jones and the

accunmul ated anounts paid fromJuly 1, 1985
to date, the following is offered:

"There is no evidence in the record fromwhich to
conclude that any additional, nore specific and/or nore
-conpr ehensi ve-request was nmade on the topic other than those
al ready noted above.
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A.  The hourly stipend for collective
bargaining is $90.00 per hour.

B. Regular services - $110.00 per hour.

C. - The cost for collective bargaining «is. -
$17,032.50 as of this date.

D. The cost for "other". legal services is
$37, 708. 50.

Shoul d you need additional information,
pl ease feel free to call.

The Union's co-presidents were aware that the county
provided the District with conputer readouts called "PQO."
forms, showi ng actual expenditures. Early in the 1985-86
school year, it was not clear to either president that the
vol um nous docunent -cont ai ned expenditures for legal services. .
‘However, by January or February of 1986, co-president MManus
becane aware that the "PCOL" forns- i ndeed contai ned expenditures.
for attorney fees. ‘At -some point after this, . he.went through
the POL forns provided by the District to the Union, nade a
listing of such relevant expenditures, and shared it with
Thor pe.

There were sone problens with using only the POL fornmns.

For exanple, it was not possi ble to determ ne what portion of
the legal expenditures were reinbursable to the District by the
State, and thus potentially available for salary increases.

Al so, the information on the forns did not specify whether the
| egal services paid for were for negotiations, litigation, or

other legal services. The record does not indicate, however,
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whet her the Union ever requested that the District clarify
those POL figures. MMnus testified that the District's
‘busi ness services-director, Ben Lett, did participate.in,a_]ong
meeting w th Union-representatives for the. purpose of .
explaining many line itenms on the POL's. However,  he-could not .
‘recal | “if -anyone asked -about -expenditures. for-attorneys fees.

There is no evidence of any conmuni cations between District
and Uni on representatives about the attorney fee data request
subsequent to the District's March 25, 1986 response.

(1. D l

A.  Unilateral Changes

It is™a settled principle that,~when an enpl oyer
unilaterally changes an established policy regarding a
.negoti abl e subject matter w thout affording the exclusive
r'epresentative a reasonable opportunity to-bargain over the .
change,. the enployer is held to have violated its duty to

negotrate in good faith., - Butte Community College. District

(1985) PERB Deci sion No. 555, citing Pajaro Valley Unified

School District (1978) PERB Decision No. 51, and NLRB v. Katz
(1962) 369 U.S. 736 [50 LRRM 2177].

Noti ce of proposed changes nust be given to an official of
t he enpl oyee organization in a manner which clearly inforns the
reci pient of the proposed change. Victor Valley Unjon Hi gh
School _District (1986) PERB Decision No. 565, at p. 5. In the

absence of formal notice, proof of actual notice nust be

est abl i shed.
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Li kewi se, the enployer has an obligation to give an
excl usive representative notice and an opportunity to bargain
over ‘the negotiable effects of an. otherw se non-negotiable

decision.” Qakland Unified School District (1985) . PERB Decision.

No. 540.
- An established policy -my-be .enbodied in the terns of a

col l ective bargaining agreenent (Gant Joint Union Hi gh School

District (1982) PERB Decision No. 196) or, where a contract is
silent or anbiguous, it may be determ ned from past practice or

bargai ning history (R.o_Hondo_Community_College_Di strict (1982)

PERB Deci si on No. 279).

1. - Attendance of Unjion Officers at Governing Board
Meetings

I n Heal dsburg Union H gh School District, et al. (1984)

PERB Deci sion No. 375, the Board found that matters such as
rel ease tinme for enployees who are union officers to "conduct
necessary (union) business" are within the scope of
representation. It reasoned that these topics are mandatorily
negoti abl e because they directly concern hours of enploynent,

which is specifically enunerated in section 3543.2 of the

EERA.® In Anahei m Union High School District (1981) PERB

8The pertinent part of that section reads:

(a) The scope of representation shall be
limted to nmatters relating to wages, hours
of enploynment, and other terns and
conditions of enploynent. "Terns and
conditions of enploynent” nean health and
wel fare benefits as defined by
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Deci sion No. 177, the Board held that paid release tine is also
‘negoti abl e because it is related to wages. Simlarly, in the
private 'sector, the courts.and.the National Labor Relations
‘Board have outlawed the unilateral_elinination (by enployers)__
of “privileges formerly extended to union officers; such as paid.
time off "to-conduct union business. See, e.g.,.NLRBv. BASF .

Wandotte Corp. (CA 5, 1986) 798 F.2d 849 [123 LRRM 2320].°

In the case at hand, prior to May 1986, MManus had been
afforded the privilege of attending governing board neetings on
paid tinme in his capacity as Union co-president. There were no
formal restrictions on his attendance other than that his work
:unit;be”inTOrned'of-his~mhereabouts,-nor.mas he questioned
about his right to attend on-duty time, despite his superiors'

awar eness of such attendance.

Section 53200, |eave, transfer and

reassi gnnent policies, safety conditions of
enpl oynent, class size, procedures to be-
used for the evaluation of enployees,
organi zational security pursuant to
Section 3546, ‘procedures for processing

gri evances pursuant to Sections 3548.5,
3548. 6, 3548.7, and 3548.8, and the |ayoff
of probationary certificated school district
enpl oyees, pursuant to Section 44959.5 of

t he Educati on Code.

9The construction of provisions of the National Labor
Rel ati ons Act (NLRA), as anmended, 29 U.S.C. 151, et seq., isS
useful guidance in interpreting parallel provisions of the
EERA. See San Diego Teachers Assn. v. Superior Court (1979)
24 Cal .3d 1, 12-13; Firefighters Union v. Gty of Vallejo
(1974) 12 Cal.3d 608, 616.
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Suddenly, and w thout giving the Charging Party notice or
-an opportunity to bargain, the Enployer issued-a directive on
‘May 19, 1986, changing the above_practice-by_prohibiting
‘McManus from attending. board meetings on District. tine.
Henceforth, he would be required to use vacation tinme or "bonp
time" and, according to District- witnesses, he woul d:be allowed,..
to attend only if his superiors felt "assured" that MMnus'
job duties "had been covered."

The "new' policy inpacted not only on McManus! hours of
wor k and on his wages, but also reduced his vacation and/or
'"conp time." By changing its previous attendance policy
wi t hout first giving the "Union notice and -an opportunity to
‘bargain on the change and on.its effects, the District violated.

EERA section 3543.5(c) and, derivatively, sections 3543.5(a)

and (b).
2. Cal_endar
The PERB has held that enpl oyee cal endars. - including the

wor k year starting and ending dates, holidays, vacations and
extra-hours assignnents - are a negotiable subject. See, e.g.

Lake Elsinore School District (1986) PERB Decision No. 606, at

p. 8, citing Palos Verdes Peninsula Unified School

District/Pleasant Valley School District (1979) PERB Deci sion

No. 96. However, an enployer does not conmt an unfair
practice by unilaterally adopting a student (rather than an

enpl oyee) cal endar. Lake Elsinore School District, supra.
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(a) Ihe _Calendar in Ceneral

- In the present case, the record shows that, on about late
:Néy'1986,'the Di strict .adopted ‘a student schedule, which in
*SOnéwways;;suchvassstarting;and-ending dates, .also. related to
t he “"enpl oyee work year. = The record also shows, however, that
t he cal endar adopted was tentative and was primarily a
mechanismto facilitate the upcom ng school year student
registration process. This is evidenced by the fact that the
schedule itself indicated that it was subject to change, and
the District's June 12, 1986 offer to negotiate on a conplete
"wor k" cal endar that included data of particular interest to
ehplbyeéSH(rather=than.students). 1n addition, the District
described its work cal endar as a "proposed cal endar" and
offered to negotiate over it prior to formal adoption.

Finally, the.fact that the cal endar which was fornmally adopted
in about early Septenber differed from any previous schedul es
also-indicates that the-"palmtree schedule" (as it .inpacted

enpl oyees) was alterable via the negotiation process.

Thus, although the Union's rationale for rejecting the
District's offer to negotiate was grounded upon a belief that
it was now usel ess to bargain over what was perceived as a fait
acconpli, such a conclusion is not supported by the evidence.
Nor did the formulation of the "palmtree schedule" relieve the
Union of the responsibility to enter into the negotiations

process in order to preserve its right to bargain over the
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i ssue. If the Charging Party questioned the proposed work

.cal endar - -whi ch-was attached to the Di strfct'quune.lz,offerlto
‘bargain, . or «if it suspected.the the "palmtree schedule" was. a
'veiled-attenpt -to-inplenent a work cal endar, the.Union could

10

‘have sought clarification. 1% 1t could also have attenpted to.

: YConpare with Regents of the University of California
(1985) 'PERB Deci sion No. 520-H, wherein a Union's belief that
further bargaining would be futile was supported by anple
evidence, including the fact that it had net for the purpose of
clarifying the opponent's proposals.

- The undersi gned does not herein inply that the PERB has
.inmposed. a duty upon a party to clarify proposals under facts
simlar ‘tothose in this case. The Board has usually inposed
‘such' “a- duty -upon an enployer.in the context where an enployer .
-has. outright refused to bargain on the ground that a Union's
demand to negotiate included itens outside the scope of
representation. See, e.g., _Healdsburg Union Hi gh School
District, supra, at p. 8; _State of California (Departnent  of .
Personnel Administration). (1986) PERB Decision No. 574-S; and
Kern Community _College District (1983) PERB Decision No. 337.
The -underlying rationale for inposing the duty, - however; has ..
persuasive force to the issues herein. _

- .7I'n the -above cases, -the Board has reasoned that, faced with_
a decision as to whether to-enter bilateral negotiations upon
an opposing party's anbi guous request, a party nust.do nore

than sinply refuse to bargain in order to preserve its |ega
position. MWhere there is sufficient anbiguity over whether a
Union's proposals are partly or totally outside the scope of
representation, the Board requires an enployer to seek
clarification before relying on a defense of non-negotiability.

The duty to bargain, upon which these principles are based,
is a nutual one. Anal ogously, absent factual evidence that
there is no duty to bargain (whether it be based upon an "out
of scope" defense or upon circunstances indicating that a
"proposed” change was really a fait acconpli), the appropriate
course for both parties is to do nore than nerely sit back and
refuse to negotiate. Here, the record indicates that, at a
m nimum there was sufficient anbiguity as to the issue of
whet her the "palmtree schedule" was indeed neant to be a fina
wor k schedul e and over whether there was sufficient tinme to
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"unveil" the District's plan through bargai ning. It chose
Ginstead not ‘to respond-directly to dinton's requests . of
“June 12 and August 4,” but to file an unfair practice.charge.
‘Thére /i's al so an absence of .factual evidence to -support the
Uni on' s "subj ective opinion that entering.into-bilateral
-negotiations ‘on-the proposed cal endar .in June would onl y_,ha_,ve:_
served to denigrate the Union in the eyes of the conmunity. |
In summary, the District's fornmulation and distribution of
the "palmtree schedule" did not anobunt to the adoption of a
final work calendar. The District conplied with its duty to
give the Union notice and an opportunity to bargain over the
wor k ‘cal endar at - a time when. neaningful .negotiations were still ..
possi bl e.* The Charging - Party chose not to avail itself.of that
opportunity. Hence, the District was free to inplenent its
wor k cal endar for the..1986-87 academ c year -under -t he -

ci rcunstances without running afoul of the EERA

~(b) The Switch in the Scheduled Staff Devel opnent Days

In San_Jose_Comunity_College District (1982) PERB Deci sion

No. 240, the Board held that, absent a showing that a matter

within the scope of bargaining (i.e., hours, wages, etc.) was

meani ngful |y bargain over the work calendar to require the
Union to seek clarification. Not having preserved its |egal
position by either accepting the offer to negotiate or seeking
to clarify the status of the calendar issue or the District's
proposal, the Union cannot support its concl usion that

bar gai ni ng was now pointless and that the District breached its
duty to bargain.
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af fected, the substitution of teaching days for inservice days
'did not constitute an unlawful unilateral change. . See al so.
Lake El'sinore School District (1986) PERB Decision No. 606.
‘Here, ,the Charging:Party sinmlarly failed to present evidence.-
that the District's switching of a staff devel opnent ‘day from
February *25,- 1987 -to March 11 and.12, 1987 affected a.nmatter

wi thin scope.

Al t hough there was testinony that the substitution causéd
part-tinme faculty to lose pay for March 11, it appears that the
switch caused themto gain pay (February 25) that they
ot herwi se woul d not ‘have made but for the switch. In other
wor ds, what they.lost. on-March-11, they gained on February .25, |
bot h bei ng-Wednesdays. The record does not support . a finding .
of any other inpact on matters within scope related to the
event:- Accordingly, the allegation that this switch.

constituted -an unlawful unilateral change nust be disnissed..

B. The Duty to Provide Information

" The duty of public school enployers to neet:and negotiate
wi th exclusive representatives under EERA section 3543.3 is
anal ogous to the duty to bargain inposed upon private sector
enpl oyers by the NLRA. Intertwined with that statutory
obligation is the duty on the part of the enployer to supply
t he enpl oyee organi zati on, upon request, with sufficient
information to enable it to understand and intelligently

di scuss the issues raised in bargaining. Morris, the
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Revel opi ng_Labor Law,. Bureau of National Affairs, 1971, at

pp.- 309-310.-" This duty is based on the prem se that,.wthout
'sUchWrnfornation;-enployee’organizations woul d:..be..unable to
properly-performtheir duties as bargaining agents and,
therefore, no bargai ning could take place. .1bid. An

enpl oyer' srefusal “to-supply.information is .as nuch a violatiqqm
of the duty to bargain as if it had failed to neet and:

negotiate with the exclusive representative in good faith.

lbid. The representative's right to such information is so
fundanental to its role and duty vis-a-vis its nenbers that it

has been held to be a statutory right notwithstandi ng whether a

statute expressly-so provides. Tinken Roller Bearing Co. v.
NLRB (6th Cir. 1963) 325 F.2d 746 [54 LRRM 2785].

¢ The exclusive'representative is entitled to all information
that is necessary and relevant to collective bargaining and

contract- adm ni stration: + Stockton Unified School District

(-1980) PERB Deci sion No. 143; Mann Theatres Corp. of Calif.
(1978)- 234 NLRB No. 124 [97 LRRM 1412]; Tinken v. NLRB, supra.

The refusal to furnish requested information neeting these
standards is, in itself, an unfair practice, and nay al so
support an independent finding of surface bargaining. K-Mrt

Corp: v. NLRB (9th Cir. 1980) 626 F.2d 704 [105 LRRM 2431].

Rel evance nust be determ ned by a standard nore |ibera

than that nornally applied in hearings, nore akin to a

di scovery-type standard. Ibid., citing San D ego Newspaper
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Quild (9th Cir. 1977) 548 F.2d 863 [94 LRRM 2923]. Information
~is not.made irrelevant sinply because a union is able to
‘negotiate a.contract without the .requested -data.. -NLRB.v. .

"Eitzgerald M11s Corp. (2nd Cir. 1963) 313 F.2d 260 [52 LRRM

2174], enforcing 133 NLRB 877 [48 LRRM 1745] (1961) cert. den.,
"375°U.'S. "834° [54 LRRM 2312] . (1963) ..

It is well settled that wage and related data concerning
bargaining unit enployees is presunptively relevant and nust be

provi ded upon request. SalemVillage I. Inc.  (1981) 256 NLRB

No. 141 [107 LRRM 1364], A wunion is not required to show the
preci se relevance of such information unless the enployer has
subm tted evidence.sufficient :to rebut the presunption of .
rel evance. SalemVillage |. Inc.. supra; (Grand lslander Health
Care Center. ‘Inc. (1981) 256 NLRB No. 189 [107 LRRM 1447]; and
St ockt on_USD, supra, at p. 13.. If the information is of
potential or probable relevance, the party seeking. production
of the data need not nmake -a showng that the:information . is
‘clearly dispositive of ‘the negotiations issues between the

parties. SalemVillage I. Inc., supra; Curtis-Wight

Corporation (3d Cir. 1965) 347 F.2d at 69 [59 LRRM 2433]; and

West ern _Massachusetts Electric Conpany (1977) 228 NLRB No. 66

[95 LRRM 1605].

1. s_and Addresses_o rt-ti Uni_t ers
Types of data that have been found to be presunptively

rel evant include docunentation necessary for a union to police
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organi zational security provisions in a collective bargaining
agreenent: e.g., W2 fornms; docunents in personnel files
reflecting nerit pay increases; payroll .docunents. reflecting =
wages, overtinme, hours and benefits; and wage histories of uniti

menbers. Mann Theatres. supra; d obe-Union, Inc. (1977) 233. . . .

NLRB No.*-211.-[97 LRRM 12211: Al Brand Printing Corp. (1973)”

T e

235 NLRB No. 14 [98 LRRM 1392]; Food Enployer Council. Inc.

(1972) 197 NLRB No. 98 [80 LRRM 1440]. In M. San Antonio

Community College District (1982) PERB Decision No. 224, the

Board ordered an enployer to provide the union wi th names and
addresses: of part-time instructors, reasoning that such
information was necessary for .the organi zation to fulfill jts__

statutory duty to represent those potential unit menbers.

.In this case, the Charging Party has established that its
-request for- the names and addresses of-part-tine_unit_nenbers_
hired for the spring 1986 senester was necessary and rel evant .
for contract administration and representational -purposes. The .
fact that the Enployer also bound itself to provide such names
by contract is not a prerequisite to finding such a duty,

i nasmuch as it arises independently, fromthe EERA itself.
There is no claimby the Respondent that the requested data was
irrel evant. Its contractual agreenent to provide such data

i ndi cates otherwi se. Absent a valid defense, the Respondent
herein would be in violation of the EERA in refusing to conply

with the Union's request in a timely way.
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An enployer is required to supply relevant information to
the - requesting union with the sanme.diligence and.thoroughness
‘exercised in other business affairs of inportance.. . See Kohler
Co. (1960) 128 NLRB No. 122 [46 LRRM 1389]. Reasonable
‘pronpt ness wi | I depend upon the circunstances:of -each.case....In

Colonial Press. -Inc. (1973) 204 NLRB No. 126 -[83 LRRM 1648] ,

the NLRB found that a two-nonth delay in providing requested
information was unlawful. A delay of simlar |ength was found

unlawful in K & K Transportation Corp. (1981) 254 NLRB No. 87

[106 LRRM 1138]. Delays in providing such information have
al so been found inconsistent with an enployer's duty to bargain
'in'goodeaith under “the California Agricultural Labor Relations,

Act (Labor Code section 1150, et seq.), a statute closely

anal ogous to the EERA. See Cardinal Distriputing Corp.. lnc...
v. “Agricultural lLabor Relations Bd. .(1984)..159 Cal.App.3d 758;
205 Cal . Rptr. 860.

The District failed to offer substantial evi dence showi ng
that it could not comply with the Union's request. M es'
general statenment that his departnent's. workl oad was heavy does
not explain why the clerical task of gathering the information
required until the end of May to be conpleted. There is no
evi dence showing that the Enployer did not have the tinme and
resources necessary to conpile the data in a nore tinely
manner. Bel ated conpliance (near the end of the academ c/work

year) is not sufficient to cure the earlier failure to supply
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the information. Interstate Food Processing Corp.(1987) 283

‘NLRB No. 46 [124 LRRM 1284]. In sum the Enployer failed to
‘make a reasonable effort to- secure the information. . It mnust
‘therefore ‘be concluded that the EXstrict'vioiated,EERA

"section 3543.5(c) - and, derivatively; 3543.5(a) and (b)), by its..
-conduct in this regard. |

2. t e di | strjct endi s.fo tt ys
Servijces.

The Respondent herein did not dispute the rel evance or
necessity of the data requested by the Union as it related to
expenditures for legal services at any tinme surrounding the
‘'solicitation. - Unlike its conduct in failing to provide the
data regarding part-tine enployees, the District reasonably
complied with the Union's requests for information regarding
| egal expenditures.

The Charging Party established that it nmade a ‘demand for
information about District:paynents for services.by attorney
Urrea Jones sonetinme in February 1986. The District responded,
at a time unspecified in the record, by submtting Jones'
hourly rates charged to the District. Wen the Union
articulated its dissatisfaction wwth the information provided
and further clarified its request through correspondence dated
March 21, 1986, the District pronptly responded on
March 25, 1986. The reply addressed the request as clarified

in the Union's last correspondence.
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The Union put on testinony indicating that it received |ess
‘than. full .information because. it received no further
‘information related to attorney fee expenditures after March 25
and that it needed nore than what was provided at that tine.
However, it failed to produce evidence. fromwhich. one m ght
‘conclude-that nore-detailed.information was requested or thatJ
it infornmed the District that its March 25 response was stil
i nadequate or inconplete. Although there was testinony that
the related information available through "PCL fornms" was
m sl eadi ng and confusing, the record indicates that the
District made its business services director available to
explain the forns and that the Union availed itself of that
opportunity. But there is no evidence that the Union sought
further clarification of such data after March 21, 1986. It
nmust be concluded that the District did not fail to provide
‘this type of data, as requested by the Union,-and.therefore“did

not violate the EERA in this regard.

V. CONCLUSI ON

Based on the foregoing, it is determned that the
Respondent engaged in per se violations of EERA section
3543.5(c) and, derivatively, 3543.5(a) and (b) by unilaterally
changing its policy regarding attendance of Union officials at
governing board neetings on paid tinme without first performng
its notice and bargaining obligations. It is also concluded
that the Respondent's conduct in failing to provide the Union

in atinly way with nanes and addresses of part-tinme
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bargaining unit nenbers for the spring 1986 senester
constitutes .an independent violation of EERA section.3543.5(c)
~and, derivatively 3543.5(a) and (b). The remaining allegations
are hereby di sm ssed.
V. REMEDY

- "The PERB is--enpowered to issue .a decision and order
directing an offending party to take such affirmative action as
w il effectuate the policies of the EERA. Governnent Code
section 3541.5(c). Accordingly, the Respondent will be ordered
to cease and desist fromfailing and refusing to give advance
notice and an opportunity to negotiate to the Union over its
decisions, and-affects of its decisions, to change its
practices with respect to the provision of paid release tine
for Charging Party's officials' attendance at governing board
‘meet i ngs. It is also appropriate to order the.Respondent to
restore the status quo ante by reverting to the attendance
policy existent imediately prior to May 1986, as.described in .
the factual findings in this decision. That status quo shall
be mai ntained until the Respondent has net its statutory notice
and bargai ning obligations with respect to changes in the
attendance/rel ease tine policy.

Because Bruce McManus |ost vacation tinme as a result of
Respondents' inproper change in practice, an order to make him
whol e for such losses is warranted. Accordingly, Respondent is

ordered to credit McManus with any vacation and/or "conp" tine
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that he lost due to his attendance at governi ng board neeti ngs
fromMay 1986 up to the date.the Respondent restores the status.
guo "ant e. If McManus is no longer in active enploynent with s
the Respondent, -the Enployer-shall. conpensate hi mnonetarily,
in an anmobunt equivalent to the wvalue of ‘the |ost vacation dr _
conp time, including interest .thereon at 10 percent per annum .

Wth regard to the Respondent's duty to furnish
information, the District is ordered to cease and desist from
failing to provide the Charging Party with accurate infornmation
regarding part-time bargaining unit nmenbers.

It is appropriate that the District be required to post a
Noti'ce incorporating the ternms of this-Oder. The Notice
shoul d be subscribed by an authorized agent of the Enployer
indicating that it will conply with the ternms thereof. The
Notice shall not be reduced .in size, defaced, altered or
covered by any other material. Posting such a Notice will
provi de enployees with notice that the Enployer has acted in an.
unl awf ul manner and is being required to cease and desist from .
this activity. It effectuates the purposes of the Act that
enpl oyees be inforned of the resolution of the controversy and
w || announce the Enployer's readiness to conply with the

ordered renedy. See Placerville Union School District (1978).

PERB Deci sion No. 69. |In Pandol and Sons v. Agricultural Labor

Rel ations Bd. (1979) 98 Cal.App.3d 580, 587 the California

District Court of Appeals approved a simlar posting
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requirenent. See also NLRB v. Express_Publishing_Co. (1941)
312 U.S. 426 [8 LRRM415].

VI . PROPOGSED ORDER

Upon the foregoing findings of fact and concl usions of Iamp 
and the entire record in this case, and pursuant to EERA . .
section 3541.5(c), it is hereby -ORDERED that the District, its
governing board and its representatives shall:
A CEASE AND DESI ST FROM
(1) Failing and refusing to give advance notice and an
opportunity to negotiate to the Conpton Community Coll ege
Feder ati on of Enpl oyees (Union) over decisions, and effects of
deci sions, to change-its practices regarding the provision:of,
paid release tine for attendance at governing board neetings by
Uni on officials.
(2) Failing to provide the-Union wth-accurate
information regarding part-tine bargaining unit -nmenbers in a
tinmely manner.

- B.  TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE  THE POLI CI ES OF THE ACT:

(1) Restore the status quo ante by reinstating the
policy existent immediately prior to May 1986 regarding
attendance of Union officials at governing board neetings.
That status quo shall be maintained until the Respondent has
met its statutory notice and bargaining obligations with

respect to changes in that attendance/rel ease tinme policy.
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(2) Make Bruce McManus whole for any |osses he may
-have. suffered resulting fromthe District's change .in policy,
by crediting himwi th vacation and/or "conp" -tinme. in.an anount .
-comensurate-wi th that which he lost by attending. governing
‘board meetings after May 19; 1986. . -If MMnus is no Ionger_ih.
‘active enploynent wth the Respondent, the Enployer shal
conpensate McManus by tendering hima nonetary sumin an anount
equivalent to the value of the lost vacation or conp tine,
including interest thereon at 10 percent per annum

(3) Sign and post copies of the attached Notice marked
" Appendi x" in conspicuous places where notices to enployees are
“customarily placed at its headquarters office and at each of
its work sites for thirty (30) consecutive workdays. Copies of
this Notice, after being duly signed by an authorized agent of
the District, shall ‘be posted within ten (10). workdays.from_
'service of the final decision-in this matter. Reasonable steps
shall be taken to insure that the Notice is not reduced in
‘si ze, al tered, defaced or' covered by any other materials.

(4) Upon fssuance of a final decision, nake witten
notification of the actions taken to conply with this Oder to
the Los Angeles Regional Director of the Public Enploynent
Rel ati ons Board in accordance with his instructions.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall

becone final unless a party files a statenent of exceptions
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with the Board itself at the headquarters office in Sacranento
Wi t hin -20 days of ‘service of this Decision. In accordance wth
‘PERB°Regul ati ons, - the statenent of exceptions-shoul d:identify
by page*Citation or exhibit nunber the portions of .the record, .
if.any, relied upon for such exceptions. See California

Adm ni strative Code, title 8, wpart II1l, section 32300. A
docunent is considered "filed" when actually received before

the close of business (5:00 p.m) on the last day set for

filing, ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not l|ater than the | ast
day set for “filing ..." See California Adm nistrative Code,
title 8, part IIl, section 32135. Code of G vil Procedure

section 1013 shall apply. Any statenent of exceptions and
supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof.of servi ce. shal
acconpany each copy served on a party or filed with the Board
itself. See California Administrative Code, title 8, part II1,
sections 32300, 32305 and 32140,

Dat ed: Novenber 16, 1987
Manuel M Mel goza
Adm ni strative Law Judge
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